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Kinds of Custom 

Under Hindu law customs may be classified in three categories: 

(1) Local customs, 

(2) Class customs, and 

(3) Family customs. 

(1) Local customs : Local customs denote certain practices and usages which are 

binding on the Hindu inhabitants of a particular locality which may be whole 

country or a state, or a district, town or even a village. 

It was laid down by Privy Council in Mst. Subhani v. Nazuab that it is undoubted 

that a custom observed in a particular district derives its force from the fact that it 

has from long been a usage in that district and obtained the force of law. It must be 

ancient, but it is not of the essence of this rule that its antiquity must in every case 

be carried back to a period beyond the memory of man—still less that it is ancient 

in the English technical sense. 

What is necessary to be proved is that the usage has been acted upon in practice for 

such a long period and with such invariability as to show that it has, by common 

consent, been submitted to the established governing rule of the particular district. 

Later on this decision was followed by the Supreme Court in Gokal Chandra’s 

case. 



(2) Class Customs: The term ‘class custom’ denotes certain practices and usages 

of a caste or of sector of the followers of a particular profession or occupation. 

These are customs which are acted upon by a particular class. Eg. There is a 

custom among a class of Vaishyas to the effect that desertion or abandonment of 

the wife by  the husband abrogates the marriage and the wife is free to marry again 

during the life-time of the husband.One another example of class custom is 

that;there is a custom in Jat community that he can marry with widows of his 

younger brother. 

(3) Family Customs: Where certain practices and usages are established by long 

user in a particular family, they are termed as family customs. Such customs may 

relate to modes of marriage ceremonies, Jethansi, succession, impartible estate, 

Maths and religious foundations. These are customs which are binding upon the 

members of a family. Eg. There is a custom in families of ancient India that the 

eldest male member of the family shall inherit the estates. 

Proof of Customs 

Generally, when a custom attains the judicial recognition no further proof is 

required, however in certain cases where the customary practices do not attain the 

judicial recognition, the burden of proving lies on the person who alleges its 

existence. If he fails to prove it he will be governed by Hindu law. In the instant 

case of  Munna lal v. Raj Kumar AIR 1972 SC 1493; the supreme court stated that 

a custom brought before a court several times, the court might hold that such 

custom has been enforced by the law with the necessity of its proof. It has been 

held in Mst. Kesarbai v. Indarsingh, 1945 Nag. 1; that a judgment relating to the 

existence of a custom can be produced to corroborate the evidence adduced to 

prove a particular custom in another case.  

A basic difference between Custom and Usage  

Usage is the just prior to the custom.The practice followed long time A 

conventional custom or usage which does not possess absolute authority is clearly 

distinguishable from a legal custom having a force of law.  



A custom is binding irrespective of the consent of the parties, whereas usages are 

binding only when they are not expressly excluded by the terms of agreement 

entered into by the parties.  

If a custom is local, it is confined to a particular locality, on the other hand, the 

usage need not to be confined to a particular locality.  

As such a ‘legal custom’ is not to be understood in the sense of ‘usage’ which is 

also based on long practice but has not acquired binding or obligatory character nor 

a usage can be exercised as of right inhering in one individual and binding on the 

other against whom such usage is claimed.  

A custom to be valid should have been in existence from time immemorial but it is 

not so in case of a usage. In other words, unlike custom, a usage, need not to be of 

immemorial antiquity.A usage of recent origin can be given effect by the courts on 

the ground that parties had contracted with reference to the usage. In Noble v. 

Kennoway, Lord Mansfield said, “it is no matter if the usage has only been for a 

year.  

 A local custom can easily derogate from or common law of the realm, but not 

from statute law. Usage, however, can do so to theextent to which it is possible to 

exclude the common law by specific and express contract between the parties. 

 If in any particular case, common law cannot be excluded by express agreement, it 

cannot be excluded by usage also. However, custom can override the common law. 

 A custom arise out of its own force, whereas, usage does not arise out of its 

own force but is arising out of contract between the parties. In other words a legal 

custom has its own independent stand and is not a creature of agreement, on the 

other hand a conventional custom or usage does not exist or arise out of any legal 

authority independently possessed by it; it arrives out of agreement between the 

parties. 

 Whether Custom is Transcendent Law? As we know that, from the earliest 

period custom ('Achara') is regarded as the highest 'dharma'.  They have held 

customs as transcendent law and have advised the Kings to give decisions based on 

customs after due religious consideration. It is now well established that any 

condemnation of a custom in the Smritis, express or or implied, will not affect the 



validity of customs as to matter pertaining to Civil law. The Privy council in 

Collector of Madura v. Mooto Ramalinga (1868)12MI 397, observed: ‘‘Under 

Hindu system of law, clear proof of custom will outweigh the written text of law’’. 

 In the early stages of the society the customs are the most important, and in 

some cases, the sole source of law. The customs lie in the foundation of all the 

legal system. They come into existence with the existence of the society. Custom is 

the repeated practice of the primitive society. Custom is a rule or practice which is 

followed by the people from time immemorial. Customs are rationalised and are 

incorporated and embodied in legal rules. The influence of custom can be traced in 

any legal system. In Roman law the creative rule of the magistrates, in English law 

that of equity judges, and a galaxy of great writers on law from Bracton to 

Blackstone, in Hindu law that of the Smritikars, the Commentators and the Privy 

Council decisions have materially affected the form as well as substance of the 

customs. Custom is a valid source of law. But it must be a valid custom.  

My dear students we had discussed the Ancient sources in detail and we will 

discuss the Modern sources of Hindu Law in upcoming classes. 
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